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Jackson Hole Community Housing Trust
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P. O. Box 4498
Jackson, WY 83001
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PLAINTIFF’S MEMORANDUM OF LAW IN SUPPORT OF MOTION FOR
PRELIMINARY INJUNCTION

BACKGROUND FACTS

The genesis of the potential construction of residential units at the Nelson Drive
trailhead began in or about 2009 as part of the “Jackson Administrative Site Lands
Conveyance and Development” process described in a May 4, 2012 Decision Notice &
Finding of No Significant Impact issued and signed by Forest Supervisor Buchanon.

(the “FONSI™). Alternative 5 in the FONSI originally authorized: "Construction of



multifamily buildings containing up to 10 single family housing units’ at Nelson Drive
Residential Site ..." (FONSI at p. 9). (Emphasis Supplied).
In the decision ultimately issued in the 2012 FONS]I, Forest Service Supervisor
Buchanan’s Finding of No Significant Impact authorized:

"Up to 13 housing units, with associated amenities,

constructed as multifamily complexes (could be apartments,

condos, duplexes, triplexes, etc., or a combination of;

Construction within an area of existing development and/or

adjacent along the eastern boundary of development situated

around the Putt-Putt trailhead.

Paving of St. and Putt-Putt trailhead parking area services.”
(FONSI at p. 3). (Emphasis Supplied).

In the FONSI, Forest Service Supervisor Buchanan outlined the reason for her decision:
"In the EA, proceeds of the sale (of administrative land at
340 N. Cache Street, Jackson, Wyoming) ... the proceeds
from the sale would be used to remodel/expand several
structures on that site, in addition to constructing new
facilities at Nelson Drive Residential and Cottonwood Work
Center Administrative Sites."
In the FONSI, in regard to the Nelson Drive Residential SiteForest Service Supervisor
Buchanan reasoned: "The parcel configuration and acreage does not change what is

shown in Alternative Five. Alternative Three allows me to authorize three additional

housing units at Nelson, beyond the 10 disclosed in Alternative Five." (FONSI p. 6.)

(Emphasis Supplied).

1 The term “unit(s)” is used extensively by the Forest Service and its Supervisors throughout the process
which is the subject of this litigation: Merriam-Webster Dictionary defines “Unit” in pertinent part as
follows:
la: the first and least natural number: ONE

b: a single quantity regarded as a whole in calculation
3h: one of a number of apartment or residences in a building or complex
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In her summary in the FONSI, the National Forest Supervisor stated that her
decision will: "#5. Retain a majority of the facilities at the north Cache site, resulting in

fewer facilities being placed at either the Cottonwood Work Center or at Nelson Drive

Residential Site; (FONSI p. 7) (Emphasis Supplied).
In summary, the public benefits include... providing for increased housing for

Forest Service employees." (FONSI at p. 7). (Emphasis Supplied). Plaintiff had and has

thel right to rely upon the FONSI and the Forest Service’s procedures regarding its
actions, especially its “Jackson Administrative Lands Conveyance And Development”
procedures.

Thirteen years after the FONSI, on September 24, 2025, Supervisor Chad Hudson
issued his Review regarding residences to be constructed at the Nelson Drive Trailhead
and wrote in his Review that: "the proposed change in the number of housing units
from 13 to 14 within a smaller footprint does not change the original finding of no
significance." (Emphasis Supplied). The Review by Supervisor Chad Hudson on
September 24, 2025 was issued without any notice to the public, public comment or
current environmental analysis.

On November 21, 2025 Supervisor Chad Hudson signed and approved the Special
Use Permit which states, in pertinent part:

“A. AUTHORITY. This permit is issued pursuant to the
Organic Administration Act, June 24,1897 and 36 CFR
Part .251, Sgbpart B, as amended and is subject to their
provisions.

The Special Use Permit states that the permit holder, Jackson Hole Community

Housing Trust ("Housing Trust"), has been issued the permit for the purpose of:



"Construction, operation and maintenance of a residential
development at the Nelson Trailthead on the Jackson
Ranger District of the Bridger-Teton National Forest.
Development includes up to 14 buildings comprising 24
one-bedroom apartments (in triplexes, and 12 two-
bedroom apartments in duplexes), for a total of 36 units.
Permit holder will offer U.S. Department of Agriculture
Forest Service (Forest Service) permanent and seasonal
employees the first option to lease 13 of the units ..."
(Special Use Permit at p. 1). (Emphasis Supplied).

The Special Use Permit was issued, authorized and signed by Supervisor Chad Hudson
without notice public comment or Environmental Analysis.

Neither the FONSI nor the Environmental Assessment performed in 2009 through
2012 authorize, address or contemplate the impact of a 36 housing unit complex on the
Nelson Drive trailhead for occupancy by non-forest service employees chosen by the
Housing Trust. Ten single family housing units were initially considered and thereafter

amended to allow for 13 residential units for Forest Service employees.

DISCUSSION OF THE LAW

SUBSTANTIVE VIOLATIONS OF STATUTE, REGULATION, AND THE
UNITED STATES CONSTITUTION

The interests which Plaintiff seeks to protect are within the zone of interests that

Congress intended to protect when it passed:

(i) the National Forest Management Act and Title 36 - Parks, Forests and Public
Property, Chapter II - Forest Service, Department of Agriculture, Part 252 -
Land Uses; 36 C.F.R. Part 251, Subpart B - Special Uses, promulgated pursuant

to the National Forest Management Act;

(i)  the National Environmental Policy Act, 42 U.S.C.A. Sections 4332, et

seq. NEPA); and



(iii)  the Administrative Procedure Act, 5 U.S.C. 701-706.

36 C.F.R. Part 251, Subpart B - Special Uses, provides in Section 251.53 in
pertinent part:

"Subject to any limitations contained in applicable
statutes, the Chief of the Forest Service, or other Agency
official to whom such authority is delegated, may issue
special use authorizations for National Forest System
land under the authorities cited and for the types of uses
specified in this section as follows” ..."

Nowhere does Section 251.53 authorize the use specified in the Special Use Permit for
the construction of 36 residential units to be “constructed, operated and maintained” by
the Housing Trust as an apartment complex wherein: only 13 units are available to
Forest Service employees pursuant to a “first option to lease™; and, the remaining units
are available not to the Public or Plaintiff but only tenants chosen by the Housing Trust.
Section 251.53(d) of 36 C.F.R. Part 251, Subpart B, as amended, specifically limits
uses and term permits for periods not over 30 years:

(1) for not over 80 acres for:

(i) hotels, resorts, and other structures and
facilities for recreation. public convenience. or
safety;

(ii) industrial or commercial purposes; and

(iii) education or public activities; and

2) for not over 5 acres for summer homes and stores; ...” (Emphasis
Supplied)

The Special Use Permit is not for the purpose of "hotels, resorts and other structures

and facilities for recreation, public convenience, or safety;" nor is it for "summer homes

and stores."



In 2024, the United States Supreme Court overruled the "Chevron Doctrine" in

Loper Bright Enterprises v. Raimondo, 603 U.S. 369 (2024). In Loper Bright, the

Supreme Court held that the Chevron framework contradicted Section 706 of the
APA’s requirement that courts "decide all relevant questions of law" and "interpret ...
statutory provisions. (Id. at 603 U.S. 398-399). The majority opinion rejected
Chevron's presumption that a statutory ambiguity indicates a delegation to agencies to
choose one among the multiple possible reasonable interpretations of a statute. (Id. at
603 U.S. 399—400) Statutes, the Court held, have a single best meaning fixed at the
time of enactment, and the APA's command requires courts to determine the meaning
of a statute using their "independent legal judgment.” (Id. at 603 U.S. 400-01).

There really is no ambiguity which would even give rise to the Supervisor Hudson’s
claim that he has the right to issue a Special Use Permit to the Housing Trust to
construct, operate, and maintain an apartment complex on public Forest Service land
subject to the provisions in the Special Use Permit. Expresio Unis Est Exclusio Alterius.
Assuming ARGUENDO there might be an ambiguity: it is a bridge too far to convert
authority to construct "hotels, resorts, and other structures and facilities for recreation,
public convenience, or safety” into authority to construct, operate and maintain an
apartment complex on public Forest land wherein the Forest Service received only a
right of first refusal to lease 13 out of 36 units and the Housing Trust gets to determine
who may occupy the remaining units, and pay no fee. Such a result is nowhere to be
found in any statutory or regulatory scheme cited in the Special Use Permit, or in any

other governing authority.



Even prior to Loper Bright, supra which Plaintiff believes is controlling in the
instant matter, the United States Supreme Court discussed the so-called “Auer

Deference” Auer v. Robbins, 519 U.S. 452 (1997) and significantly limited its

applicability in Kisor v. Wilkie, 588 U.S. 58 (2019) explaining that the “Auer

Deference” should not be “reflexive” and clarified that courts are obligated “to perform
their reviewing and restraining functions.” ID at 573 -74. For the “Auer Deference” to
apply a court first must determine that the regulation at issue is “genuinely ambiguous.”
ID at 574-75. That is certainly not the case in the instant matter.

In Immigration and Naturalization Service v. Yueh-Shaio Yang, 519 U.S. 26
(1996), writing for the unanimous Court, Justice Scalia left no doubt that the
interpretive view of an agency of the United States government will not be permitted
“to overcome the unmistakable text of the law.” ID at P. 28 citing MCI

Telecommunications Corp v. American Telephone and Telegraph Co., 512 U.S. 218,

229-230 (1994). In MCI Telecommunications Corp. v. American Telephone and

Telegraph Co., as in the instant matter the government agency (The Federal
Communications Commission) interpreted its regulations in such a way that:
«“it effectively introduced a whole new regime of regulation (or of
free-market competition), which may well be a better regime but it is
not the one that Congress established.”
In the instant matter, Supervisor Hudson may argue that his interpretation
of 36 C.F.R. Part 251, subpart B is a better regulation: nevertheless, it is not

the one that Congress established. It is also not the one which Plaintiff has a

constitutional right to rely upon.



Moreover, the Special Use Permit also states that units rented to Forest Service
employees will be set at rates established by the federal Internet Quarters Management
Information System ("IQMIS"), to be paid annually, and in no event shall the annual
rates paid to permit holder be reduced if annual IQMIS rates are lowered. The last
clause of this sentence appears to indicate that Forest Service employees will be
punished by having to pay more than the IQMIS allowance if the IQMIS allowance
rates decrease. And, Land Use Fees have been waived which also violates the spirit and
intent of the National Forest Management Act and fails to comply with the Provisions
of 36 CFR Section 251. 58 (f) and (g).

For all of the reasons described hereinabove, the Special Use Permit is not only
unlawful, it also violates Plaintiff’s rights to due process of law and equal protection of
the laws granted by the Fourteenth (14") Amendment To The Constitution Of the
United States Of America in that:

(1) it discriminates against Plaintiff by precluding him from occupying a
unit in an apartment complex on public forest;

(>i1) it was issued without affording Plaintiff the ability to review the project
set forth therein, make public comment and interact with other similarly

affected neighbors in accordance with procedures governing the Forest
Service; and

(iii)  (iii) it adversely impacts Plaintiff without affording him the right to
review and comment on the substantive validity and procedural integrity
of the Forest Service’s actions in accordance with law.

PROCEDURAL VIOLATIONS

The Special Use Permit was issued without requisite comment from the public
including Plaintiff who is directly affected by the Special Use Permit in that:

@) No notice to the public including Plaintiff to review
and comment on a completely different project from



that which was the subject of the FONSI and public
comment in 2009-2012;

(i)  No notice to the public or opportunity for the public
including Plaintiff to comment on a housing project
proposed for the Nelson Drive Trailhead for a period
of over 13 1/2 years;

(iii) No Environmental Assessment has been conducted
in connection with the Special Use Permit for an
apartment complex of 36 dwelling units plus
amenities;

(iv)  Substantial changes have occurred since the last
public comment and FONSI not only in and around
the Nelson Drive trailhead, the PUTT-PUTT trail
and their respective usage but also in the Plaintiff’s
adjacent neighborhood, which will be immediately
and adversely affected by the project proposed in the
Special Use Permit;

(iv)  Even major development proposals are limited to
planning of no more than 10 years in duration
pursuant to 36 C.F.R. Part 251 Subpart B, Section
251.54(f)(2); and, therefore Supervisor Hudson may
not rely upon public comment conducted in 2009 —
2012, or in the 2012 FONSI, or the Environmental
Assessment therein.

In his September 24, 2025, Review Supervisor Chad Hudson found that, "the
proposed change in the number of housing units from 13 to 14 within a smaller
footprint does not change the original finding of no significance." Yet, on November
21, 2025, in a spectacular slight of hand, Forest Supervisor Chad Hudson approved a
Special Use Permit authorizing the construction of 36 housing units in 14 multi-family
buildings to be built and completely controlled by a special interest entity for

occupancy mainly by those chosen by that special interest entity. (Emphasis Supplied).

There is no limit for conflating “Units” to mean “buildings”. Supervisor Buchanon was



quite clear in repeatedly distinguishing “Units” from buildings in her 2012 FONSI. The
Merriam-Webster dictionary erases any doubt about the definition of Unit as set forth in

Footnote 1 hereinabove.

In his November 21, 2025 review, Supervisor Chad Hudson failed to meet the
requirements of the National Environmental Policy Act of 1969, as amended, Section
108 which provides, in pertinent part:

"1) when an agency prepares a programmatic
environmental document for which judicial review was
available, the agency may rely on the analysis included in
the programmatic environmental document in a subsequent
environmental document for related actions as follows: (1)
within five years and without additional review of the
analysis in the programmatic environmental document,
unless there are substantial new circumstances or
information about the significance of adverse effects that
bear on the analysis."

“2) after five years, so long as the agency re-evaluates
the analysis in the programmatic environmental document
and any underlying assumption to ensure reliance on the
analysis remains valid."

Plaintiff, like his neighbors, has been surprised and blindsided by the lack of
transparency as well as the shift in scope from 13 units to 36 units to be controlled by a

special Interest entity in the process undertaken by the Forest Service in this matter:

® no public comment has been taken on the Nelson Drive
Residential in over 13 years;

(i)  the Special Use Permit provided to Teton County, does not even
contain the appendices listed therein:

Appendix A - No map is attached;

Appendix B - no outline of phrases and deliverables is attached;
Appendix C - no operating plan is attached, even though the
Special Use Permit provides on page 2, under III, Section D, that,
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"the holder shall prepare and annually revise by March 1, 2025
an operating plan."
For all of the reasons set forth hereinabove, Supervisor Chad Hudson's issuance
and approval of the Special Use Permit is unlawful, arbitrary and capricious not only on

substantive grounds but also on procedural grounds.

FINAL ACTION

The issuance and approval of the Special Use Permit by Supervisor Chad Hudson is
a final action and represents the consummation of the USDA Forest Service's district
decision-making process; and, it is an action by which rights or obligations have been
determined and/or from which legal consequences will flow as set forth hereinabove.

In December 2025 the Housing Trust secured funding in part from the Town of
Jackson for the project set forth in the Special Use Permit and has announced its
intention to begin construction in the spring of 2026.

STANDING
As a result of the actions of Supervisor Hudson, Plaintiff has suffered and/or is

imminently threatened with a direct adverse impact upon Plaintiff's aesthetic,
recreational and/or economic interest as well as Plaintiff’s right to due process interest
including, without limitation, the following:

(1) Plaintiff lives on Nelson Drive, 1 block (approximately 400 yards) from
the Nelson Drive trailhead and frequently (on average once a week)
walks from his residence up Nelson Drive to the Nelson Drive trailhead
and hikes in National Forest land starting at that trailhead;

(i1) Plaintiff's residence, garage and driveway face Nelson Drive;

(iii)  Supervisor Hudson’s unlawful actions, including without limitation his

issuance of a Special Use Permit as hereinabove described will permit
the construction of a 36 unit apartment complex in the fields and woods
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where the Nelson Drive trailhead is located, to the detriment of
Plaintiff's aesthetic and recreational experience on National Forest land
at the Nelson Drive trailhead;

(iv)  Supervisor Hudson’s unlawful issuance of a Special Use Permit to allow
the construction of 36 additional dwelling units taking access to and
from Nelson Drive will have an immediate and direct detrimental

environmental impact upon Plaintiff including without limitation:

Nelson Drive has no sidewalk and is narrow, winding and inadequate to
safely handle vehicular traffic along with pedestrians and hikers;

V) the construction of 36 dwelling units will have a substantial detrimental
impact upon the neighborhood in which Plaintiff resides due to traffic,
noise, congestion, parking and increased impervious coverage.

(vi)  Supervisor Hudson’s unlawful issuance of a Special Use Permit to allow
the Jackson Hole Community Housing Trust to construct, operate and
maintain a 36 unit apartment complex on public Forest land wherein
Plaintiff will not be eligible to occupy deprives Plaintiff of his right to
use and/or enjoy that public Forest land?; and, discriminates against him
violating his equal rights under the United States Constitution.

(vii) The Special Use Permit was issued unlawfully by Supervisor Hudson
depriving Plaintiff his right to due process to receive notice and to
review and comment upon the lack of legal basis for the Special Use
Permit and its significant adverse impact affecting Plaintiff and his
surrounding environmental, including the Nelson Drive Trailhead area.

Plaintiff has been aggrieved by the approval of the Special Use Permit issued by

supervisor Chad Hudson and has no adequate remedy other than the instant litigation.

BASIS FOR PRELIMINARY INJUNCTIVE RELIEE

In December, 2025, the Housing Trust secured funding in part from the Town of
Jackson for the project set forth in the Special Use Permit and has announced its
intention to begin construction in the spring of 2026.

As set forth in Winter v. Natural Resources Defense Council, Inc., 555 U.8. 7

(2008) Plaintiff has shown hereinabove:

@) He is likely to succeed on the merits;

2 Ip essence, National Forests are federal public lands, available for public use and enjoyment.
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(i)  Itis likely that Plaintiff will suffer irreparable harm in the
absence of preliminary relief;
(iii)  The balance of equities tips in favor of the Plaintiff; and

(iv)  An injunction is in the public interest.

CONCLUSION

Plaintiff respectfully requests that this Court preliminarily and thereafter

permanently Enjoin Defendants from implementing the Special Use Permit.

PRO SE REPRESENTATION

] agree to provide the Clerk’s Office with any changes to my address where case—
related papers may be served. I understand that my failure to keep a current address on

file with the Clerk’s Office may result in the dismissal of my case.

Date of signing: s 2_/3 0/2 2 ®
Signature of Plaintiff: ":/;*’/ M/

. CLEMENT

Printed Name of Plaintiff: MICHAE

Address: For Purpose of Notification: 460 Norristown Road, Suite 110, Blue Bell, PA 19422.

Email: mclement@wispearl.com Phone No.: 267-664-5403

4920-6745-4341
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